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1. The Society of Legal Scholars welcomes the opportunity to respond to the consultation paper entitled  “Compensation and Condonation  in Qualifying Law Degrees (Foundation Subjects)”.  The Society is a learned society whose members teach law in a University or similar institution or who are otherwise engaged in legal scholarship. Founded in 1909, and with around 3,000 members, it is the oldest as well as the largest learned society in the field. The great majority of members of the Society are legal academics in Universities, although members of the senior judiciary and members of the legal professions also participate regularly in its work. The Society's membership is drawn from all jurisdictions in the British Isles and also includes some affiliated members typically working in other common law systems. The Society is the principal representative body for legal academics in the UK as well as one of the larger learned societies in arts, humanities and social science.

2. We note at the outset that the title of the Paper is restricted to Foundation Subjects and that the most telling arguments in favour of restricting compensation/condonation are made by reference to the Foundation Subjects themselves. We also note that the concerns of JASB can only relate to the question whether a degree is to be recognised as a Qualifying Law Degree. It is for each institution alone to determine the rules for the award of its own degrees, including whether to adopt rules providing for compensation or condonation.  
3. The Society notes that proposed changes to the Joint Statement are subject to the principle stated in a letter by Anne Edwards, the then Secretary to JASB, to my predecessor, Prof Wikeley, that “the professional bodies would expect to negotiate any changes to the Joint Statement with the representatives of the Law Schools”. The letter, dated 12 July 2004, sets out a five point procedure to be followed. It is the Society’s view that any additions of significance to the infrastructure of rules and guidance should be dealt with as an amendment to the Joint Statement rather than the Guidance documents, and thus should be subject to the negotiation procedure. The Society remains of the view that the proposed change concerning compensation and condonation are not of that level of significance (cf our response to the JASB consultation in 2007 on aspects of assessment)..

4. In respect of Foundation Subjects, we do not see the proposed restrictions as problematic and we would in general terms agree with the opening two statements of paragraph  3.3 of the Consultation Paper that

“A student should reasonably be expected to pass each individual foundation subject to demonstrate a basic understanding of each foundation subject. The seven foundation subjects are the key to a QLD. 

This is a minimum quality level that would be expected by the public – if someone holds a qualifying law degree then the public expectation is that the individual has attained a pass in each foundation subject. (e.g. it might be considered inappropriate for someone to advise on a contract without ever having passed ‘Contract’ as a subject).”
Our lack of objection to the proposed change is based on the assumption that the proposal concerns rules (however labelled) that allow fail marks to be raised (more or less automatically) because of strength elsewhere. This seems to follow from the definitions set out in the Consultation Paper. It is our view that Law Schools and the professional bodies need to retain a discretion to deal justly with individual cases where a student’s assessments have been affected by illness or other personal circumstances. We would strongly oppose removal of that possibility.
As to the next statement in the Consultation Paper that
“The public should be protected from those who practise law without having attained the minimum standard in each foundation subject” 
            it is difficult to see that in reality the actual risk to the public in receiving advice from a person who has narrowly failed a Foundation Subject but subsequently become a qualified lawyer is other than fanciful.

5. However the Consultation  Paper goes on to pose consultation questions about compensation/condonation in subjects other than Foundation Subjects where different considerations apply and to which the paper devotes little or no discussion. Our view is that condonation/compensation rules outside the Foundation Subjects are matters which must be left to individual institutions to regulate within their own degree regulations and in keeping with the national quality assurance framework. Since students have a completely free choice outside the Foundation Subjects as to which other modules they take, the argument about ensuring a minimum level of competency in particular areas common to all QLD graduates does not apply. The Foundation Subjects are selected for good reason as being the building blocks for other areas of legal knowledge and understanding and the logic of  non-compensation in key foundations is not applicable to optional subjects (whether legal or non-legal) which are not fundamental in the same way. Of course, the expectation is that normally all these subjects will also be passed but condonation or compensation for good reason should be possible within a proper framework approved as part of a university’s degree regulations. A rule restricting compensation/condonation for optional modules could act as a disincentive in relation to innovative or challenging options which a student might wish to take but which might be perceived as too high a risk if there is no fall back provision if things go wrong and the module is failed  in a profile which is otherwise a strong one. There are also many other personal and individual circumstances which can result in  failure in a particular optional module but where rigid insistence on re-sitting the module would have inappropriate or disproportionate effects  and the students overall performance is fully compatible with the award or progression decision being made.

6. Our overall position therefore is that we agree to consultation question 1 on not permitting compensation/condonation of Foundation Subjects but we are strongly opposed to the suggestions in questions 2, 3 and 4 that this restriction should also apply to other legal subjects or to non law subjects or so as to prohibit all compensation/condonation in Qualifying Law Degrees.  In the light of our view on question 1, questions 5 and 6, as to the permissible degree of compensation/condonation for Foundation Subjects or the conditions on which it might be done, do not arise. 

7. Whilst we have agreed  that excluding compensation/condonation for Foundation Subjects is not unreasonable and has the merit of consistency across programmes that by definition all require these subjects as part of their programme to a specified extent, there are one or two arguments listed in the Consultation Paper with which we have some difficulty  or which we  consider to be misconceived or unfortunately expressed. In particular we do not think that the argument in 3.3.13 that causing students to withdraw early or to be removed “from the system” is appropriately cited or expressed as a positive argument for not allowing compensation and we would rather see it in terms of providing incentives to re-sit and pass or, if the student has run out of permissible attempts, to change their course to something to which they may be better suited, rather than encouraging withdrawal altogether from higher education. There is also reference in 3.3.7 to abuse of compensation provisions by some students/universities and a reference to “some evidence”  of this but if or to the extent that there is such evidence, our view is that the matter should be raised with the universities concerned so that they are aware of any concerns and so that they can respond to or take appropriate steps to deal with the issues raised. The possibility of inappropriate use of compensation in isolated cases is not an argument for abandoning a well understood, long standing and appropriate use of compensation/condonation in university degree schemes outside the compulsory core of the foundation subjects. 

Consultation Questions

Do you agree that compensation/condonation of Foundation subjects should not be permitted within Qualifying Law Degrees? If you disagree, please give your reasons.

AGREE, on the assumption set out in para 4.  

Do you agree that compensation/condonation of legal (but non Foundation) subjects should not be permitted within Qualifying Law Degrees? If you disagree, please give your reasons.

DISAGREE  (see para 4 above)

Do you agree that compensation/condonation in non law subjects (that make up the required 360 credits for the QLD) should not be permitted within Qualifying Law Degrees? If you disagree, please give your reasons.

DISAGREE  (see para 4 above)
Do you agree that compensation/condonation should not be permitted within Qualifying Law Degrees at all? If you disagree, please give your reasons.

DISAGREE  (see para 4 above)
If you consider that some credit compensated/condoned should be allowed for Foundation subjects, should this be limited to a specific number of credits (e.g. 20 credits maximum)? Or limited to one Foundation subject? If not, what would you suggest?

NOT APPLICABLE (see answer to question 1)

If you consider that compensation or condonation should be allowed but according to certain conditions, please specify what these conditions should be (such as a range of acceptable marks that could be considered for compensation, for example 38% and above, a minimum average of other marks, a limited number of credits, or a limited number of Foundation subjects).

NOT APPLICABLE (see answer to question 1)
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