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1. The Society of Legal Scholars welcomes this opportunity to respond to the consultation paper on collaborative arrangements. The Society is a learned society whose members teach law in a University or similar institution or who are otherwise engaged in legal scholarship. Founded in 1909, and with around 3,000 members, it is the oldest as well as the largest learned society in the field. The great majority of members of the Society are legal academics in Universities, although members of the senior judiciary and members of the legal professions also participate regularly in its work. The Society's membership is drawn from all jurisdictions in the British Isles and also includes some affiliated members typically working in other common law systems. The Society is the principal representative body for legal academics in the UK as well as one of the larger learned societies in arts, humanities and social science.
2. The Society notes that proposed changes to the Joint Statement are subject to the principle stated in a letter by Anne Edwards, the then Secretary to JASB, to my predecessor, Prof Wikeley, that “the professional bodies would expect to negotiate any changes to the Joint Statement with the representatives of the Law Schools”. The letter, dated 12 July 2004, sets out a five point procedure to be followed. It is the Society’s view that any additions of significance to the infrastructure of rules and guidance should be dealt with as an amendment to the Joint Statement rather than the Guidance documents, and thus should be subject to the negotiation procedure. The Society is of the view that the proposed changes in arrangements governing collaborative arrangements are of that level of significance. Furthermore, in view of the general review of legal education that is to be undertaken by the regulatory bodies, announced since the Consultation Paper was issued, the making of such changes should be left to that process, 

3. We also wish to express our view that the approach to regulation by JASB should reflect accepted principles of good regulation such as those applied by BIS (http://www.bis.gov.uk/bre):

“The principles state that any regulation should be:

· transparent 

· accountable 

· proportionate 

· consistent 

· targeted – only at cases where action is needed” 

4. We agree with the proposition in para 3.1 of the Consultation Paper that

“ Where a collaborative arrangement is in place, there needs to be clarity about where the responsibility for making awards lies, particularly where consortia are concerned. Clear identification of the awarding body (or lead awarding body) is also essential in order for ownership of quality assurance processes, curriculum and assessment to be in place.”

We agree with the proposition in the next sentence that

“There are also challenges in ensuring equivalence of the student and staff experience across a course, when it is delivered at both a parent institution and through a partner/franchisee.”

However, we do not see that this is a matter for regulators. The proper question for regulators here is whether the course delivers through each route the level of knowledge and skills required for a Qualifying Law Degree. Whether there is equivalence is a matter between the HEI and the students concerned, in the light of any claims made by the HEI in advertising their programmes.
The next two sentences state that

“The complexity of assuring quality and standards in collaborative arrangements necessitates and justifies a higher level of scrutiny and monitoring by the professional bodies and it was agreed that the level of monitoring of collaborative arrangements should be reconsidered to reflect more appropriately the level of risk involved. A second meeting of the working group resulted in the resolution that new standards should be set in relation to a number of areas of particular concern, and these form the bulk of the consultation questions below.”

In our view, the assertion in the first sentence articulates a wholly inadequate basis for the increased requirements as to standards determined to be appropriate by the Working Group. First, while the assertion in itself is true, it being obvious that collaborative arrangements are more complex, the question of how far the internal arrangements in HEIs, working within the parameters set by QAA, provide sufficient assurance that such heightened risks as there are are mitigated is not even mentioned, let alone addressed. Secondly, if it is the case that the experience of JASB in dealing with collaborative arrangements gives it cause for concern, then this should be explained and the nature of the problems identified. In our view there is no reason why this could not be done, where necessary without identifying the institution concerned. In the absence of a much more detailed analysis of the problems to be solved, it is in fact impossible for JASB to demonstrate compliance with the principle that regulation be both transparent and targeted.  

5. Our comments on the consultation questions are these:
5 Consultation questions  

Mode of delivery

1) Do you agree that awarding institutions should be required to provide a clear rationale for the chosen mode of delivery?

Awarding institutions will be required to have a clear rationale for the chosen mode of delivery. This will be part of internal validation processes. 
2) What might be considered appropriate/inappropriate justification for (i) introduction of collaborative arrangements, and (ii) delivery by flexible and distance learning?

The appropriate justification relevant here is that they deliver the required outcomes for a Qualifying Law Degree. As this is a consultation about collaborative arrangements, it is not clear why the reference to flexible and distance learning has been included in the question.

Validation

3) Do you think there should be a limit on the initial period of validation for newly validated programmes delivered under collaborative arrangements? If so, how long should this period be e.g. one full cohort of students? Should new modes of study at existing providers be excluded from any such requirement?

(1) We would suggest a longer initial period for validation, subject to a power to intervene if there is evidence that QLD outcomes are not being delivered.
(2) Yes.

Examinations

4) Do you agree that there should be a requirement for all students to be physically present for all examinations?

This question is unclear.  If it means “physically present in the UK at a UK HEI” then no. If it means “physically present at a location where the awarding institution is satisfied that proper examination procedures will be followed” then yes.

5) Do you have any comments on particular issues that might apply to overseas provision in this respect? (NB it may be possible to involve the British Council in overseas arrangements for examinations).

Assessments

6) Do you agree that all assessments must be set and marked by the awarding institution?

No. The setting and marking of assessments must be moderated by the awarding institution. 
7) Do you agree that Foundation subjects for QLD programmes must be assessed by no more than 40% coursework and 60% examination?

In the absence of any explanation of why this is thought to be necessary, then no. This is essentially a matter for awarding institutions.

Skills

8) How best do you think panels may assure themselves that skills are being taught and assessed in line with QAA Subject Benchmark statements?

In the same way as this is done for non-collaborative arrangements.

QAA Code of Practice

9) Do you agree that it should be a requirement of approval for all collaborative arrangements that the awarding institution should provide the JASB with a matrix mapping their practices to the precepts in part A of the Quality Assurance Agency Code of Practice for the assurance of academic quality and standards in higher education Section 2: Collaborative provision and flexible and distributed learning (including e-learning), and, for any arrangements involving flexible and distributed learning, also to include a mapping to the precepts in part B? (see http://qaa.ac.uk/academicinfrastructure/codeOfPractice/section2/default.asp for Appendix A, precepts).

This seems reasonable if thought to be necessary.

Staffing

10) Do you agree that visiting panels must be provided with full details of all support staff and academic staff associated with the collaborative programme?

As this is not a requirement for standard programmes, then no.

11) Do you agree that visiting panels must have sight of some or all of the following in relation to academic staff: (i) CVs, (ii) contracts, (iii) person specifications, (iv) job descriptions?

As this is not a requirement for standard programmes, then no.

12) Do you agree that anyone teaching and assessing on a QLD must have qualifications in and/or experience of UK legal education at university level?  If yes, how can panels assure themselves that staff teaching and assessing QLDs have adequate knowledge and experience of UK higher education in law?

As this is not a requirement for standard programmes, then no.

Library resources

13) Do you agree that panels should assure themselves that there are adequate physical and electronic library resources for all students, and that if these need to be accessed through the parent institution, the panel should require full details of the arrangements and evidence that the arrangements do not disadvantage students in the collaborative partner?

Yes, except that the question is whether there is sufficient access for delivery of QLD outcomes, not whether the access is the same for both cohorts of students.

14) Do you agree that the SLS Statement on Library Resources should be adopted as the appropriate standard for resourcing QLDs?

Yes. This is already covered in the JASB guidance on resources.
Technical Specifications

15) Do you agree that panels should be provided with evidence that students are adequately apprised of what they will need to provide for themselves in terms of their own computers, broadband access etc?

No. This is a matter for institutions.

Student materials

16) Do you agree that the most effective way of ensuring appropriate content in distance learning courses is to appoint a two-person panel of JASB representatives to consider whether student materials/resources for such courses appropriately address the Subject Benchmark statement and enable students to meet learning outcomes?

No. The case for special additional requirements here is not made out. This is a matter for institutions. What does this have to do with collaborative arrangements?

English Language requirements

17) Do you agree that all collaborative arrangements must be delivered and assessed in English?

This would be the expected position for most subjects. Teaching and assessments in a law of a foreign jurisdiction offered as an optional subject might well be in the language of that jurisdiction. There can be no sensible objection to that.  As it will be impossible for a person without an appropriate command of English (or presumably Welsh) to qualify as a lawyer in England and Wales, it is difficult to see why prescription of the kind proposed is needed.  

18) Do you think a minimum entry English Language requirement should be set by the Board (IELTs etc?)

No.
External Examiners

19) Do you agree that the same external examiners must be used for all assessments at the collaborating institution as at the awarding institution?

No. Suitably qualified external examiners should be used.

Risk

20) Do you think it would be a good idea to classify collaborative proposals in terms of low, medium and high risk? E.g. a proposal for a collaboration in the UK from an established institution with a good track record might be low risk, where as all proposals involving overseas delivery might automatically be high risk. If so, what differences in scrutiny/monitoring might be appropriate at the different levels?

Regulating according to the level of risk is clearly good practice. As the nature of the risks here have not been articulated it is not possible to comment further on this particular proposal. 

6. We welcome the indication that implementation would be flexible, depending on the nature of any changes ultimately approved. 
7. Finally, the Society notes that there was no consultation about a recent change to the policies below the level of the Joint Announcement concerning the role of external examiners in respect of the Foundation Subjects. Had we had concerns about the substance of the change we would have made representations at the time. Nevertheless, we wish to take this opportunity to object in principle to the introduction of changes without consultation. If there is a matter where an urgent decision is needed, then an abridged period for consultation may be justifiable. The Society will do its best to respond to all consultations concerning QLD/GDLs. However, to act without any consultation is not in our view appropriate. Even where the principle of a change is unobjectionable, there still may be issues about the drafting. We hope this novel practice will not be repeated.
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