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      RESPONSE BY THE SOCIETY OF LEGAL SCHOLARS TO THE EDUCATION CONSULTATION BY THE LAW SOCIETY OF SCOTLAND NOVEMBER 2006 - FEBRUARY 2007 
1. The Society of Legal Scholars welcomes the opportunity to respond to the                                 Education Consultation by the Law Society of Scotland issued in November 2006. The Society is a learned society whose members teach law in a University or similar institution or who are otherwise engaged in legal scholarship. It is the largest such learned society in the field, with over 2,700 members. The great majority of members of the Society are legal academics and researchers working in Universities, although members of the senior judiciary and members of the legal professions also participate regularly in its work. The Society was founded in 1908 and is the oldest professional association of academic lawyers in the U.K.  The Society's membership is primarily drawn from all jurisdictions in the British Isles. The Society, as one of the larger learned societies in the field of humanities and social sciences, is therefore the principal representative body for legal academics in the UK.  The Society regularly comments on proposals for the reform of aspects of legal education and training in England and Wales. Since a majority of legal academics in the Scottish Law Schools are members of the Society, we are delighted to comment on the issues raised in this Consultation Paper. Over the last decade the Society has emphasised the importance of “deep” rather than surface learning, the value of a flexible curriculum and the need to preserve access to the profession. The Society regards the law degree as sound preparation for entry to the legal profession as well as a liberal education which provides a solid basis for entry to a wide range of careers. 
2. Core Values and Principles 

1A.Core Values. The Society is happy to support the core values identified in 
the Consultation Paper. However we are aware that it is widely held in the 
western world that a lawyer owes not merely duties to the client, and the 
public interest as suggested by the Consultation Paper but also duties to the 
court, to third 
parties and to professional colleagues. In short, the duties of a 
solicitor extend further than those listed in the Consultation Paper.

1B. Core Principles of Professional Legal Education. The Society broadly agrees with the principles as listed.  We have three points to offer in addition. The first is that our discussions with our Scottish members indicates to us that there is no consensus amongst them ( nor we believe, amongst the profession ) as to what constitutes the distinctive nature of Scots law and the Scottish legal system. This makes question 1 difficult to answer in a meaningful way. Question 3 is broadly acceptable subject to the reference to insisting on accreditation of providers at every stage. The Society is concerned that if accreditation for training contract providers was introduced in a way that became a major hurdle for providers, this might lead to a significant reduction in the number of training contracts in Scotland. We do not believe that this would  be in the public interest unless some other route for entry to the profession was provided. We believe that there is  a risk of potential over-regulation at the training contract stage.  Thirdly, we are unconvinced that the benchmark of competence in legal practice ( referred to in the fourth question)  is a core principle that should necessarily apply to the foundation stage of professional legal education. This is particularly the case where the foundation course is an LLB  from a University. This is because the law degree is also a preparation for other careers  than legal practice.
3. Legal Foundation Programme – Knowledge. The Society believes that the LLB degree provides both an independent liberal education as well as a preparation for legal practice. During the last decade the policy of the Society of Legal Scholars has not been to support the occasional pressures to add to the number of professionally required subjects in the LLB curriculum or  that the prescribed content of these subjects should be expanded, without there being a balancing reduction to the existing required core.  This is for pedagogic reasons i.e to encourage “deep” rather than rote learning, and to try to avoid the required subjects from filling ever more of the LLB curriculum in the first three years of the degree and thus channelling students who wish “to keep their options open” into the profession.  The Society accepts the basic thrust of the LLB curriculum review which was produced by the Joint Standing Committee on Legal Education in 2001 with its proposals for flexibility in the delivery of the course. The Society welcomed the approach articulated by the Law Society and the Faculty of Advocates to that review, which was to be flexible over issues of “correspondence” or “equivalence” and would support the maintenance of this approach for the future. 
4. Against that background the Society would generally endorse the approach of the Law Society’s  working party on the required subjects and accept their proposed core subjects and most of their suggested content. This acceptance, however, has to be read as subject to three important provisos. First, the acceptance of the core subjects so identified AND their proposed content is predicated on the professional bodies continuing to adopt the flexible approach to “equivalence” which they have been doing until now. Second, that the professional bodies retain their flexible policy as to where and how subjects are taught ( and the time to be devoted to different subjects and parts of subjects ). Thirdly, that no additional subjects are added to the core as a result of the consultation exercise without a balancing reduction in the required subjects being introduced.
5. Legal Foundation Programme – Skills.  The Society is happy to endorse the list of required skills  set out in the Consultation Paper. These are broadly in accord  with the QAA Benchmark standards for Law. The first skill identified – on knowledge – should however, be read as subject to our provisos in paragraph 4 above.
6. Legal Foundation Programme – General.  The Society considers that there could be real benefit from solicitors from a range of practice areas being  actively consulted as to the design of the foundation programme. We would not, however, see this as entitling such individuals to determine the LLB curriculum. We have greater reservations with regard to their involvement in both teaching and assessment at this level. While there are still a number of part-time lecturers and professors who are practising lawyers this is now much less common than it was thirty years ago. Since then the careers of practitioners and of academic lawyers have developed along different lines with different skill sets. In the past there were notorious examples of practitioner lecturers whose pedagogic skills in class did not extend further than reading out from a textbook. Today’s university lecturers must undertake training in order to improve their teaching skills. Although there are a few honourable exceptions which prove the rule, it is unrealistic to expect significant numbers of practising lawyers now to teach on the LLB for the financial and logistic reasons – mentioned by Professor Robert Rennie in his helpful piece “What sort of lawyers do we want? 2007 SLT (News) 1 at p4.  Moreover it is not the case that a good practitioner necessarily makes a good teacher. 
7. It follows that we do not believe that there should necessarily be an active involvement from solicitors from a range of practice areas in the delivery of the foundation programme. The Society is equally convinced that there is no need for such solicitors to be involved in the assessment of the foundation programme. Further, externally appointed assessors might pose problems for academic independence. Certainly, the Society recognises that some practitioners possess the skills and training necessary to teach and assess on the foundation programme.  However, in general the skills involved in being a solicitor are not the same as those required to be a university teacher. As a consequence, although the Society is aware of the merits of problem-based learning we are unconvinced that the assessment of the foundation programme should necessarily focus on practical problem solving to the exclusion of other approaches to assessment. In conclusion the Society favours the retention of an input from practitioners to help shape education at foundation level, but we believe that we should leave the actual teaching and assessment to those who have chosen those functions as their vocation.
8. Professional Education and Training  Stage 1.  The Society’s policy is to the support the existence of a substantial vocational course covering legal practical skills and knowledge. However, we believe that the existing Diploma in Legal Practice is too generalist in its orientation. The specialist nature of much modern legal practice entails that even at this stage provision should be made for a range of electives to allow the Diploma student to begin to specialise in particular areas of practice. South of the Border we have seen the emergence of City firm LPCs and even legal aid LPCs, and we believe that this trend to more tailored vocational courses is one that it will be difficult to resist in Scotland. As with the foundation programme, the Society does not favour the pursuit of extensive coverage at the expense of understanding and comprehension. It follows that we generally support the areas of competence identified in the Consultation Paper, although we believe that more attention should be paid to aspects of professional ethics. Nevertheless, we believe that the competencies in the detailed list in the Consultation Paper are too numerous to form the core of the Diploma. This should be restricted to areas such as professional ethics, professionalism, communication skills, client care, drafting, advocacy and business practice. To this should be added a range of specialist electives. The Society sees merit in encouraging the use of transactional learning, problem based learning and legal professional skills training in the Diploma as well as the appropriate use of e-tutorials and information technology.
9. Professional Education and Training  Stage 1.  The Society is aware that the PCC in its current form has attracted some negative responses from trainees and employers, although the in-house providers appear to have had fewer problems. The question of the balance between the core and the electives, the issue of trainee specialization, the use of log-books and the issue of assessment are matters that would merit reconsideration. We believe that changes to training at this stage should  be considered against the backdrop of the significant shortfall in training places which currently exists.  The strain is particularly severe at the moment because students from universities which were recently accredited to teach the LLB are now reaching the stage of applying for training contracts. Although the number of training contracts has risen substantially there can be no guarantee that the disparity between those seeking a training contract and the number of training contracts available will soon be overcome. 

10. This being the case, the Society believes that there are at least two options which might be considered for restructuring the traineeship stage.  The first is to move away from the PCC or to revise it substantially, whilst leaving the traineeship very much as it currently is.   There are several potential benefits associated with this option.  First, it would recognize that  the work of a solicitor has become increasingly specialized, and thus so too should training contracts. A largely unregulated system leaves the firm  the freedom to provide training which is specialised in the sense that it relates to the type of work carried out by that firm.  Whilst this may not provide a broad training for all areas of legal practice, it should be adequate, with “light touch” monitoring from the Law Society, to equip the trainee for practice in that and similar firms. Even if the trainee leaves the training firm at the end of the traineeship, it is  unlikely that he or she will join a firm which specialises in a completely different area of law.  He or she is much more likely to be employed by a firm carrying out similar work.  Again, specialised training is most useful for that trainee and for the ultimate employer.  Another benefit of this option is that it would not create pressures which are likely to reduce significantly the number of training places available. 

11. The second option is to increase the regulation taking place during the traineeship period. This would accord with the recent trend to stronger regulation of all stages of professional legal training in Scotland.  If this option is pursued, it might lead to an improvement in the quality of the training contract experience received by all trainees in Scotland However, the Society consider that there would be a major drawback, namely  the deleterious effect it is likely to  have on the number of training places available.  Although the effect is difficult to assess, some have estimated that such a move might lead to  a decrease of 10 to 20% in training contracts. Moreover, if Diploma places were in any way to be tied to having a training contract, this would cause a further ( and in our view ) unacceptable reduction in training contracts from the perspective of the public interest.   Bearing in mind the strain on places already occurring because of the influx of LLB graduates from the newly accredited universities, such a potential decrease  in the number of traineeships would be a major concern to “would be” entrants to the profession, the profession itself and external stakeholders. We believe that   serious consideration should  therefore be given to ways in which this effect could be tempered.  That would involve ‘joined-up thinking’ in relation to different stages in the educational cycle – in  particular access to the diploma and the traineeship stage. One possible way forward would be the introduction of work-based learning as an additional route of qualification for the profession. This possibility has not been explored in Scotland, although a consultation has been undertaken in England and Wales. Given that it is as yet untested we mention it  as something that would merit exploration in an attempt to deal with the significant shortfall  in training contracts which seems inevitable if the regulation of training contracts is increased. 

12. If regulation of the traineeship stage is increased, and whether or not it extends to work-based learning, the Society believes that the issue of specialisation needs to be adequately addressed.   It seems that the time is now past when the training during this period can be ‘one type fits all.’  The profession has diversified in many ways, and the training during this period should reflect that fact.   It is not clear to the Society that  designating individual partners within firms as ‘training partners’ would be successful, without also recognizing the need for training in specialized areas of practice which will require the input of  substantive experts 
13. Continuing competence, ongoing development. The Society recognizes the value of CPD training to enhance and develop levels of competence. We understand that a small number of the profession have been reluctant to embrace the concept of mandatory CPD, but consider that the response to this should be proportionate. Provided that there is an adequate policing mechanism for compliance with the Law Society’s CPD requirements we believe that the emphasis in this area should be on the positive benefits of CPD. Thus we see merit in credits and using CPD to integrate with advanced education and training in legal practice.  In general we would support measures designed to enhance the quality of CPD courses, although we consider that the market for such courses to be a thriving one. Whilst the enhanced flexibility of allowing the assessment period to extend over three years has merit, we believe that there must be a risk that the rush to make up the hours at the end of the three year cycle could be even greater than currently exists for  the one year cycle.  
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